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billiard table as provided did not avoid the policy) ; Kyte v. Com. Union 
Ass. Co., supra; Hill v. Middlesex Mut. Assur. Co., 174 Mass. 542 (holding 
that increase of risk absolutely forfeited the policy). The courts of Illi- 
nois have often and consistently held that a breach of condition merely 
suspends the policy. Trader's Ins. Co. v. Catlin, 163 111. 256 (increase of 
risk) ; Germania Fire Ins. Co. v. Klewer, 129 111. 599 (other insurance) ; 
Insurance Co. of N. A. v. Garland, 108 111. 220 (unoccupancy) ; Crete 
Farmers Mut. Twp. Ins. Co. v. Miller, 70 111. App. 599 (unauthorized use 
of the premises). For a review of the authorities see Sumter Tobacco 
Warehouse Co. v. Phoenix Ins. Co., 10 L. R. A. (N. S.) 736, 56 S. E. 
(S. C.) 654. The cases allowing reviver of a policy after a temporary 
breach of condition have stretched the rule that policies of insurance 
are construed in favor of the insured. The only remedy for the con- 
flicting state of the law on practically every question in insurance is a 
Uniform statute such as the Sales Act and the Negotiable Instruments 
Law. 



Judgment — Collateral Attack — Error — Fraud. — Young v. Wiley, 107 
N. E. (Ind.) 278. — Held, a judgment of a court of competent jurisdiction 
cannot be collaterally impeached because erroneous, though it may be 
impeached for want of jurisdiction or because it was procured through 
fraud. 

A collateral attack is an attempt to impeach a judgment or decree in 
a proceeding not instituted for the express purpose of annulling, correct- 
ing or modifying such judgment or decree. 17 Am. & Eng. Encyc. of 
Law 848. Errors of law which might be corrected on appeal by proper 
proceedings cannot be made the ground of collateral attack on a judg- 
ment. Jones v. Edeman, 223 Mo. 312. Whenever judgment is absolutely 
void, it is subject to collateral attack. Barnett v. Bauer Cooperage Co., 
145 Ky. 163. A judgment or decree rendered without jurisdiction is 
absolutely void. Buff urn v. Ramsdell, 55 Me. 252; Denk v. Fiel, 249 111. 
424. The test of jurisdiction is whether the court had power to enter 
upon the inquiry; not whether its conclusion was right or wrong. 
Board of Comm. of Lake County v. Piatt, 79 Fed. 567. And where the 
court has jurisdiction to enter a default, a judgment on default is as 
conclusive against collateral attack as any other form of judgment. 
Ruppin v. McLachlen, 122 Iowa 343. In order to make a judgment void, 
the want of jurisdiction over the parties or the subject-matter must appear 
on the face of the judgment record. Hahn v. Kelly, 34 Cal. 391. But a 
few courts hold that the recital of the record does not impart absolute 
verity and may be controverted by evidence aliunde. Ferguson v. Craw- 
ford, 86 N. Y. 609. Where court had jurisdiction of the parties and sub- 
ject-matter, it is well settled that the judgment is not void, though errone- 
ous, and cannot be impeached collaterally. Smith v. Schlink, 44 Colo. 200; 
Torey v. Bruner, 60 Fla. 365. A judgment will not be set aside in a 
collateral proceeding because it was founded on a fraudulent instrument 
or perjured evidence, or for any matter which was actually presented 
and considered in the judgment assailed. United States v. Throck- 
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morton, 98 U. S. 61. Nor could a judgment be questioned collaterally 
for fraud at common law. Nelson v. Felsing, 32 App. D. C. 420. How- 
ever, equity will grant relief by setting aside a judgment obtained by 
fraud, where the fraud was extrinsic to the matter on which the judg- 
ment was rendered. French v. Raymond. 82 Vt. 156; Graves v. Graves, 
132 Iowa 199. 

Witnesses — Impeachment — Right to Impeach. — People v. DeMartini, 
107 N. E. (N. Y.) 501. — Where, in a prosecution for homicide, the 
main question was defendant's identity, and the state introduced wit- 
nesses on such issue whose testimony was destroyed on cross-examination, 
although this testimony was a surprise, it was held error to permit the 
state to impeach them by proving that they had identified accused as the 
murderer both at the police station and in their testimony before the 
coroner. Miller and Cardozo, JJ., dissenting. 

As a general rule a party may not introduce evidence to prove his 
own witness at different times made declarations at variance with his 
testimony. Cox v. Eayres, 55 Vt. 24; Chamberlain v. Sands, 27 Me. 458. 
But most of the cases make an exception where a party is surprised 
by the testimony of his witness. Moore v. Railroad Co., 59 Miss. 243; 
Harlburt v. Bellows, 50 N. H. 105. In Massachusetts, however, a rigid 
exclusionary rule was adhered to (Adams v. Wheeler, 13 Gray 67), until 
the rule was changed by statute. Revised Laws, 1902, c. 175 sec. 24. In 
Connecticut it is held that it is within the court's discretion to allow the 
party to interrogate his witness as to former inconsistent statements. 
Appeal of Carpenter, 74 Conn. 431. But a third party can not be called 
for this purpose. Wheeler v. Thomas, 67 Conn. 577. In Ballard v. 
Pearsall, 53 N. Y. 230, there was a ruling similar to the last case. An 
exception on the ground of surprise was conceded in Coulter v. Express 
Co., 56 N. Y. 585, but the New York law was definitely settled in accord 
with the ruling of the principal case in Becker v. Koch, 104 N. Y. 394. 
The weight of authority is contrary to this view, some cases holding 
that a party may impeach his witness in any way except as to bad 
character. White v. State, 10 Tex. App. 381; Owens v. State, 46 Tex. 
Cr. R. 14. The theory of the cases that admit such testimony qualifiedly 
is differently expressed. New York goes on the theory of "probing 
recollection." Ballard v. Pearsall, supra. But in general it seems to be 
because the rule of absolute exclusion works badly, and in the states 
where the rule has not been relaxed by judicial construction it has been 
changed by statute. 



